Evidence Sample Question
While Pam was crossing the street toward her husband, Will, she was struck by a pizza delivery truck being driven by Carl, an employee of Dan’s Pizza Parlor (Dan’s).  
Pam sued Dan’s, alleging the negligence of its driver, Carl, and seeking damages for her serious personal injuries.  Dan’s answer admitted that Carl was its employee and was acting within the scope of his employment at the time of the accident, but denied that Carl was negligent. 
Despite a diligent search by Pam, Carl cannot be located.  At trial, the following occurred:
1. Pam called as a witness Erma, head of personnel for Dan’s, who testified that Carl was fired the day after the accident, and that Carl had a distinctively raspy voice.
2. On cross-examination by Dan’s counsel, Erma testified: that she makes the decisions at Dan’s regarding firings; that whenever she fires someone for carelessness, right then she makes an entry to that effect in that person’s personnel file describing the specific careless act; and that she had read Carl’s personnel file, a copy of which she had with her, and there was no such entry in the file.

3. Pam called as a witness Will, who testified: “Both I and some guy I don’t know reached my wife’s side in a matter of seconds.  The other guy said, “That driver just wasn’t looking where he was going.”
4. Will also testified: “Four days after the accident, a guy with a raspy voice called me at home and said he had hit my wife with his truck.  I didn’t recognize his voice, but he asked about her, said he was sorry he hadn’t been looking where he was going, and told me that he had been fired.”
Assume timely and appropriate objections were made to the foregoing.

Was the testimony in items 1 through 4 properly admitted?
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EVIDENCE #2

Was the testimony in items #1-4 properly admitted? You don’t need this.  Just do headings for each individual item of evidence.  

1. Testimony of Erma


Relevance


In order to be admissible, evidence must be both logically and legally relevant.  Evidence is logically relevant when it tends to prove or disprove a material fact of the case.  Evidence is legally relevant if its probative value substantially outweighs the risk of: (1) unfair prejudice; (2) misleading or distracting the jury; (3) confusion of the issues; and (4) undue delay.

a. “Carl was fired the day after the accident” (good job separating out the two sentences within this statement.  This is a common trick on Evidence questions (merging two sentences within one statement to get you to accidentally skip over one).  If the two statements are offered for two different purposes (truth of the matter asserted), you must separate them out.  

 Watch out for choosing form over substance here.  I’m already noticing that all of your headings are in bold and underlined.  While this is great (and helps the grader identify what issues you spotted), this is not great if it causes you to miss issues or go over the time. 



Logical Relevance



Here, the statement by Erma is relevant because it tends to prove that Dan's Pizza Parlor, Carl's employer, took subsequent remedial measures to prevent the accident from happening again by firing Carl.  But exactly how is that relevant? You were onto something here.  I get what you mean but you have to prove your statements.  Make this point crystal clear.  Here is another way to say it:

Here, the fact that subsequent remedial measures were taken tends to suggest that the Pizza Parlor thought it (through its employee) had done something wrong.  If Dan’s thought that, then it was likely negligent. Thus it is logically relevant. 

Notice that I am tying relevance to a material issue of the case – in this instance, negligence.  Remember that it has to prove or disprove a material fact.  The easiest way to demonstrate that is to identify the legal issue in your relevance analysis or one of its elements.  


Legal Relevance



Here, the statement by Erma is legally relevant because it does not mislead the jury, prejudice Dan, or create a confusion of the issues.  Actually, this was a tricky issue that a lot of people missed.  The fact is that people fix things for a variety of different reasons and not necessarily because they are at fault.  But again, the unsophisticated jury will not get that.  The jury may instead hear that something was fixed and immediately assume that someone did it because they were at fault.  For this reason, it is prejudicial. 

And separate from being prejudicial, subsequent remedial measures are inadmissible for public policy reasons.  Hint: Whenever you see a public policy reason, it’s usually because the evidence is prejudicial so write about both. But do separate headings. 



Hearsay



Hearsay is an out of court statement offered for the truth of the matter asserted.  It is generally inadmissible because the veracity of the witness at the time the statement was made cannot be tested.



Here, Erma's statement is made in court at trial, and therefore is not out of court.  It is being offered to prove the truth of the matter asserted, that is, that Carl was fired the day after the accident. You wasted time here.  Remember that hearsay applies to secondhand statements, or statements that were made once and REPEATED once.  This was not the case here.  Carl being fired was not a statement; it was an event. So the first time it was talked about (as a statement) was when Erma was on the stand.  Therefore it was not secondhand.   



Nonhearsay

If you are going to argue admission by party opponent, you need a heading for that here.  But that’s the wrong issue here anyway (because hearsay – its parent issue – doesn’t apply).  


An admission by a party opponent is a statement made that amounts to a prior acknowledgment by one of the parties of one of the relevant facts.  It is admissible as nonhearsay under the Federal Rules of Evidence.



Here, Erma's testimony is offered to prove that contrary to Dan's denial that Carl was not negligent for his conduct, Dan fired Carl because Dan does believe that Carl was responsible for striking Pam while she was crossing the street.  Therefore, it is admissible as non-hearsay.



Vicarious Admission 




Vicarious Admissions are admissions by a witness that implicate a party with whom the witness is connected in some way.  Vicarious admissions can be made by an employee on behalf of a defendant-employer.



Here, Erma, as head of personnel for Dan's, is admitting that Carl was fired the day after the accident.  This is a vicarious admission of Carl's negligence since it is made by an employee (Erma) on behalf of the defendant-employer (Dan's).  Thus, this item was properly admitted. All of this was unnecessary.  I think this was a serious mismanagement of time.  Had you ranked and rated your issues (as we discussed in the workshop), you would have seen that you didn’t have time for this.  Perhaps you thought you had time because you missed the public policy exception for subsequent remedial measures, but that’s still not enough here. 


b.
“Carl had a distinctively raspy voice.”


Logical Relevance



This evidence is logically relevant because it tends to prove that Carl possesses a distinguishing characteristic by which a witness can identify him, i.e., his voice.  Again, this argument wasn’t fully elaborated on.  Here is what you could have written:

This evidence tends to suggest that Carl was the caller who admitted fault and therefore tends to prove that he was actually at fault or negligent.  
Even though the call came later, you can admit this evidence now with assurances that its relevance will later be shown. 


Legal Relevance



This evidence is legally relevant because it does not present any unfair prejudice to Carl, but serves only to identify Carl as having a raspy voice.

2. Testimony of Erma on Cross-examination (what testimony? Briefly describe it even if you abbreviate it)

Logical Relevance


This evidence (what evidence? You should have said “the evidence regarding the lack of entry in Carl’s personnel file.”) is logically relevant because it tends to show that Erma is testifying from her personal knowledge about the entry of lack of carelessness on Carl's part.  I still don’t know what testimony you are referring to here because you aren’t really using the facts. 


Legal Relevance


This evidence is not legally relevant because it will confuse the issues and mislead the jury. 


Hearsay


Defined supra.


This evidence is hearsay because the entry in the personnel file was made out of court and is offered to prove that Carl was not negligent.  That he was not CARELESS.  Watch out.  Remember that Erma said a lack of entry means the employee was not CARELESS.  Don’t substitute a legal conclusion in here.  That’s a big mistake.  Nonetheless, good understanding of truth of the matter asserted; that will get you a lot of points because everyone screws that up.  Therefore, it is being offered for its truth and is inadmissible hearsay unless an exception to the hearsay rule exists.  Excellent transition. 


Hearsay Exception


Business Record


Under the business records exception, a business record that contains hearsay will be admitted if it was prepared by someone during the normal course of business by someone with personal knowledge of and a duty to report the matter contained therein.


Here, the entry in Carl's personnel file was prepared by Erma, the head of personnel, in the normal course of business; Erma herself testified that she made an entry of a specific careless act if the employee was careless in his duties; and that there was no such entry in the file.  Therefore, this is admissible as a business record.  

There is a rule here that is directly on point that you missed – absence of an entry. Here, it’s that the absence of an entry is used to prove its truth – that because it wasn’t entered into the file, it didn’t happen.  You sort of danced around it above but since it’s a specific rule, it would have been good to lay out here in detail with a rule statement (and a heading!).   

3.
Testimony of Will


Logical Relevance



This evidence (what evidence? Again, use some of the facts here) is logically relevant because it tends to prove that the other guy saw the accident and that his wife was not at fault.  ???? This didn’t sound complete.  I’m not sure this evidence has anything to do with the wife.  The statement was that the other driver (by inference, Carl) was not looking where he was going.  Therefore, it’s being offered to prove that Carl was not looking where he was going.  You need to really work with the facts here.  You never actually repeated the statement made, which is essential for a hearsay analysis.  

Legally Relevance



This is not legally relevant since it is unfairly prejudicial to Dan.  Unfortunately, this is a conclusory statement with no factual analysis.  Even weak factual analysis would have been better here.  Exactly how is it unfairly prejudicial? I actually don’t think it is.  The testimony may be hurtful to Dan’s case (because it suggests that his employee was a careless driver), but that doesn’t mean that it is unfairly prejudicial.  Remember that evidence must be unfairly prejudicial (likely to cause the jury to reach an illogical conclusion, likely to confuse the jury, inflame the jury, waste time, etc.) before it can be legally irrelevant.  I think you were grappling with understanding this issue which is why you kind of blew it off.  


Hearsay



Here, this evidence is hearsay since the statement  “That driver wasn't looking where he was going” was made out of court and offered to prove the truth of the matter asserted, that Carl was negligent.  Oops, you messed this up for the first time (you had it all the other times).  The truth of the matter asserted in the statement is simply that the driver wasn’t looking where he was going.  You took that an extra step and inferred that the truth of the matter was that Carl was negligent.  That’s the truth of the ultimate lawsuit and issue in the case, but the truth of the statement is much narrower than that.  Here, it’s simply that the driver wasn’t looking where he was going. 


Hearsay Exceptions



Excited Utterance



An excited utterance is a statement made by a witness as the witness is perceiving or experiencing an exciting event.  Excited utterances are admissible because the spontaneity and excitement of the statement leave little time for the witness to lie.  Excellent explanation.  They love these. 



Here, the statement by the bystander “That driver just wasn't looking where he was going” was made in a matter of seconds after Pam was struck.  It was made shortly after the accident in the excitement of the moment (it wouldn’t hurt to expand on your analysis here and explain that accidents cause everyone to be excited, even witnesses, because they are rare and often cause injury), therefore, there was no reason for the out of declarant to lie.  Thus, it will be admissible as an exception to the hearsay rule.



Present Sense Impression



A present sense impression is a statement made as the witness is making an observation or sensing something.  A present sense impression must be made contemporaneously with the event or sensation.  Generally the event is not exciting, or it would qualify as an excited utterance.



Here, the bystander was describing the event as he was perceiving it.  Oops, not really.  The statement was made seconds after the event occurred.  It was the “other guy” who said it to Will after the event happened.  This is the oldest trick in the book.  They love to give you statements that occur shortly after the event to see how closely you are reading the fact pattern.  Contemporaneousness is always a hot issue on hearsay questions.  You missed it here.  This statement was not made at the PRECISE time the event occurred.  Therefore, it is a present sense impression.


Impeachment by Bias


Impeachment by bias requires evidence that tends to show that the witness has a motive to lie.


Here, opposing counsel may raise the issue that Will is the plaintiff's husband and therefore might testify on his wife's behalf in her favor.  Interesting.  Technically he is repeating someone else’s statement, but I guess you are right.  There is incentive to lie about the statement. 

4. Testimony of Will re Carl's raspy voice

Admission (what is this heading? Admissions are exceptions to hearsay.  Where is the hearsay analysis?)


Defined supra.



Here, Carl's statement is an admission because it shows that he was the one who struck Will's wife with his truck.  However, this statement was not made within the scope of employment because Carl had already been fired at the time he made it.  Therefore, it will not be imputed to Dan, his employer.


Declaration Against Interest



A declaration against interest requires (1) unavailability, (2) statement against declarant's pecuniary, proprietary, or penal interest, and (3) a reasonable person would not have made the statement unless it was true.  



Here, Carl stated on the telephone to Will that he was sorry he hadn't been looking where he was going, asked about Pam (Will's wife) and told Will that he (Carl) had been fired.  This will be admissible because Carl could not be located despite Pam's diligent search (unavailability); his statement was against his proprietary interest; and a reasonable person would not call someone on the phone and admit their guilt unless they were guilty.  Carl's conscience must have prompted Carl to call Will and expressed his concern for Pam's welfare.  


Excited Utterances


Here, this will not qualify as an excited utterance because Carl called Will “four days after the accident.”  Too much time has passed in between and this will not be admissible as an exception to the hearsay rule.

Wow you missed about 5-7 points just at the end here for hearsay.  I think that was the result of the time mismanagement problem that started from the beginning. 

65 – you had a few missed issues (public policy exception at the beginning, absence of an entry in a business record, hearsay here at the end) and some weak analysis in a few places (present sense impression, one missed truth of the matter asserted, etc.  Otherwise, good job. 
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